A Proposed Dam ona Major
Tributary to Buffalo National

Arkansas
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It states further that “ | 05
agency of the United Statt 18

grant, license, or otherwis

of any water resource pr ecttn

direct and adverse effect on the values for which
such river is established, as determined by the
Secretary. [Language nearly identical to
Section 7 of the Wild and Scenic Rivers Act.]




Nothing contained in rgoir
shall preclude licensing of,
developments below or above th
River or any stream or tributary the

not invade the area or unrea
scenic, recreational, and fis
present in the area on March 1




U.S. Army Corps of Engineers (COE) 404 Permit

Construction of dam requires COE 404 permit

COE prepared an Environmental Assessment

NPS advised the COE that Secretary of the Interior must make
determination of effect on river values and there was
Insufficient data to make such a determination

COE responded that it would make the determination

COE District denied permit citing presence of a less damaging
alternative

On appeal, COE Division issued 404 permit on August 3, 2001

COE decided that the project would not unreasonably
diminish Buffalo National River values




NPS Concerns about COE Decision
To Issue the 404 Permit

Secretary of Interior, not the
COE, should make the
determination of effect on
Buffalo National River

EA should have been an EIS

There was insufficient resource
data to make the determination

Appropriate expertise and
science was not utilized

An alternative known to be less
damaging was available and was
selected twice at the District level




National Implications

o Buffalo National River
language Is similar to Section
7 of the Wild and Scenic
Rivers Act

o Buffalo National River case
will set precedent for:

— 2 other NPS Natlonal
Rivers '

— 34 NPS Wild and Sceni
Rivers, includingusilers
Big Bend, Glacyej
Yosemite Natlo al




Lawsuit

On Oct. 24, 2001, eight environmental groups filed suit to
vacate the COE 404 permit

Plaintiffs argued COE violated Buffalo National River
enabling act, as well as NEPA, Clean Water Act, and
Administrative Procedures Act

t

"hey argue that COE violated the enabling act by issuing
ne permit before the Interior Secretary made a

determination about the effect on river values

DOJ ultimately formulated a federal position on the issue,
permit was withdrawn with COE telling applicant they
would need to secure determination from NPS first.
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Challenge: To provide gUidance while
“recognizing the tinugueness of individual cases.
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